
























































































































































































































































































































































































































































sion of such theories in the contex: of this report is not tantamount to a conclu-
sion that such probiems are present in Virginia. it merely familiarizes the reader
with the issues according to the iiterature.

The fifth statement referencec in DEQ’s response —if variations are found in
the inspection practices of DEQ staff according to the race of the neighbor-
hoods around the sites, it is not likely that these differences can be attributed to
dissimilarities in the facilities within the community groups used in the analy-
sis.”) — is a conclusion that is legitimately drawn from the analysis JLARC staft
conducted on this issue.

As reported, the findings from the study indicate that there are no important
differences in the nature solid waste sites (fcr example age, or type of facility)
which would explain the variations observed in inspection cutcomes according
to the race of the community. This means that the differences JLARC staff
found in inspection cutcomes were most likely endemic to the process used by
inspectors to monitor solid waste sites.

The Report Suggests that a Disproportionate Impact has Adversely Affected
Minorities with the Resulting Implication that This Result was Raciallv-Motivated

Despite repeated disclaimers to the contrary, throughout this document, the Report
concludes that a disproportionate siting impact has adversely affected minorities
in Virginia, with resulting implicaticn of minority discrimination. In point of fact,
nothing in the Report provides any causal evidence of discrimination. At the least,
the Report’s arguments are confusing. For example, on p. 43 of the Report it is
stated:

The resuits from this analysis revealed that an average of seven out of
every 10 residents living around these sites are white, thus raising
questions about the general assumption that minority communities are
targeted in the siting process for solid waste management facilities.

And on p. 50 of the Report it is stated:
The findings from this analysis do not support the view that most, or even

a significant minority of recently sited SWMRs are located in
neighborhoods that are primarily comprised of minority residents.

But on p. 56 of the Report it is stated:

[Flor nine of the 14 facility sitings that are considered to have a
disproportionate impact on rinorities, the differences between the
community and locality-wide population rate are substantial.




JLARC STAFF RESPONSE:

This comment appears to reflect a misunderstanding by DEQ of the difference
between cases where sites are located in neighborhoods where most of the
residents are minority, and those neighborhoods where minorities live in dispro-
porticnately high numbers relative to their numbers in the locality in which the
site is located.

HJR 529 directed JLARC to dstermine if minorities have been disproportion-
ately impacted by solid waste sitings in Virginia. This aspect of the resoiution
required that JLARC staff first determine what proportion of mincrities live in
proximity to recently sited solid waste facilities. JLARC staff conducted this
analysis and found that in 17 percent of the solid waste communities, the ma-
jority of the residents are minorities. Additionally, in 35 percent of the nsighbor-
hoods in which recently sited sclid waste facilities have been located, minorities
live in higher proportions than can be observed for the locality as a whole.
These are irrefutable and reconcilable facts.

Nowhere does the report state, suggest, or imply that the decisions which led to
these siting patterns were raciaily motivated. In fact, in a later analysis, the
report concludes that there was no evidence that race was the motivaling factor
behind these sitings. This, howsevar, does not change the fact that the dispro-
portionate impacts exist, nor does it release JLARC from its responsibility 1o
report the incidence of these impacts as required by HJR 5209.

The Report’s Definition of Minority Does not Meet the (
It Is Under-Inclusive

arge of HIR 529 I that

The charge to JLARC in HIR 529 was to investigate impacts on "minorities.” Th@
resolution makes no reference to a limited focus on racial minorities only. Inste
of complying with the legislative charge, the Report makes clear that i f@cu&d
only on impacts to racial minorities, rather than minorities in general (p.1, 4th
paragraph, ist sentence; p. 2, ist full paragraph, Ist senience; and p. 3, Ist full
paragraph, 1st sentence; p. 32, Ist full paragraph, Ist sentence; and, p. 39, the
heading for Part II, etc.). HJR 529 makes no ‘reference to a focus on racial
minorities.

The categorization of "minorities” includes:

o The Fair Housing Act, which addresses race, color, religion, national
origin, sex, familial status, disability and age.

° Title VII of the Civil Rights Act of 1964, which states

No person in the United States shall, on the grounds of
race, color, or national origin be excluded from
participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving
federal financial assistance.



The Louisiana Department of Environmental Quality Environmental Justice
Program, which calls for:

The equitabie weatment of all people, regardless of race, income,
culture or social class with respect to the development,
implementation and enforcement of environmental laws, regulations
and policies.

JLARC STAFF RESPONSE:

HJR 529 offers nine reasons in the preambile to the resoclution as to why JLARC
was requested to perform the study. The first three of those reasons relate to
findings regarding race and waste facilities. The initial reason given is that the
Environmental Protection Agency “has recently found that racial and ethnic mi-
norities have a greater exposure to noxious emissions from waste facilities and
other pollution sources.” The secend reascn is that a 1987 report had “found
that race was the most common characteristic of the communities which are
exposed to toxic waste and siting of waste facilities.” The third reason cited is a
reference to a work, Dumping in Dixie, the focus of which is on the question of
waste facility location and racial minority communities.

The preamble to the resolution as well as the legislative history of the passage
of HJR 529 make it clear that race was the focus of concern. During the JLARC
briefing of the report and since the briefing, neither the patron of the resolution
nor any legislator raised a concern that JLARC staff misread legislative intentin
the way in which “minority” was defined for the study. DEQ suggests a broader
definition be used but many of the categeries it indicates that JLARC should
have considered — sex, physically handicapped, religion — relate to discrimi-
nation against individuals and do not make sense with regard to the concept of
minority communities expressed in HJR 529.

The Report Uses DEQ Data Inconsistently

In examining siting, the report recognizes the problem of demographic shifts and
changing census block lines and examines data only on landfills that have been
recently sited (p. 53). This rationale is equally applicable to inspections in the
periods prior to 1988; however, the Report uses data from the inspections in these
time periods extensively (pp. 106-25}.

JLARC STAFF RESPONSE:

in analyzing DEQ’s monitoring performance, JLARC stratified inspection records
in three time periods: (1) Time Period One (1871 to 1883); (2) Time Period Two
(1884-1988); and Time Period Three (1985-1984). As shown in the repor,
inere were only minimal differences in inspection outcomes for Time Period
One according 1o the racial composition of the neighborhoods reported for those
sites. More important, the report clearly states that “Racial differences reported
in Time Period One may not be reliable because of the uncertainty of the demo-
graphics around the site at the time.” Consequently, no conclusions are drawn
in this report from observed racial differences in Time Period One.”

Moreover, while differences in one inspecticn cutcome — number of inspec-
tions conducted — were cbserved in Time Period Two, all of the report recom-
mendations were based on the substantial variations observed in inspection
performance for the more reliable Time Period Thres.




Many Statements in the Report gre Either Subjective or Unsupported by the
Evidence Presented

Generally, statistical analysis begins with a %}@ﬁ%@@g and such hypothesis is
thereafter either confirmed or rejecied based on objective iesting methods
employing generally recognized statistical %@@@gﬁ%@ Here, this procedure was
not followed. Not only was such objective analysis not utilized, but also the

Appears imentally flawed. In particular,
conclusions were drawn from statistically insignificant results. For example, in
Figure 15 (p. 92), the result was presented as being significant at a level of 10
percent; however, Chi Square Ségﬁiﬁ@@ﬁ@@ of 10%, meaning that there is & 10%
chance the conclusion is erroneous, ;g not normally definitive in showing
differences at this level. ﬁ@gﬁaﬁga ce in social science is at the 5% or
preferably 1% level of

JLARC STAFF RESPONSE..

Hypothesis testing is not the only legitimate use of statistics. Descriptive statis-
tics which illustrate the distributions of datla are generally recognized uses as
well. Therefore, because the descriptive statistics in the report (such as medi-
ans, ranges or quartiles) wers not presented in the format of hypothesis testing,
DEQ asserts that the patterns shown should be ignored. This narrow applicaw
tion of statistical analysis lsaves itself highly vuinerable to erroneously agmnng
patterns which are clearly discernible, and maintains an illusion that there is no
evidsnce of problems in the m%%ﬁ@ﬁﬁg process.

The particular example raised by DEQ, regarding a chi-square reported ata 10
percent significance level, further illustrates this problem with DEQ’s approach
to statistical analysis. Although sccial science ressarch articles provide many
instances in which findings zre reporied at the 10 percent level of significance,
especially when using samples with low numbers of observations, DEQ con-
tends that any statistic that does not have a 5 percent level of significance
should be ignored. In this case, DEQ conlends that a substantial difference in
compliance with groundwater reporting requirements — a rate of 12 percent in
minority communities while the rate in non-minority communities is 36 percent
— should be conveniently ignored, as though no problem may exist.

The Devartment Does Not Have Adeguaie
Evaluations Conducied by JLARC

DEQ does not have adequate s to replicate the statistical evaluations
conducted by JLARC to determine whether the conclusions were appropriately
reached. Moreover, without more definitive information on the assumptions made
by the authors in structuring their data analy %ﬁ such an effort may establish very
little,

In the Report, it is stated: “For the purposes of this study, a siting impact was
considered disproportionate if the percent of .ninorities living in the two mile area
around the landfill was at least five perceniige points higher than the rate of




minorities in the locality which was host to the SWMF" (p. 55). The Report cites
no peer-reviewed, %ﬁ%ﬁéiﬁfi‘; literature or objective statistical zﬁamzai 1o support this
approach. As a result, an objective reviewer would inquire about the reasoning
behind the study’s designation of & "disproportionate siting impact.” Was this 5%
designation based upon previous studies in the literature? Was it a specific,
directional hypothesis ?‘ﬁ?f@?ﬁ"%é in advance of the actua! data analysis?

DEQ had previously cited computational errors and other significant internal
inconsistencies in the report, such as instances when the number of cited violations
resolved was larger than the total number of violations. The Department still has
concerns regarding data bases, methodology and findings in general, and, in
particular the assessment of the inspection process. Given the inaccuracies in the
Exposure Report and those noted below, DEQ is hesitant 10 concede the accuracy
of the statistical conclusions without further review and specific information about
the data analysis itself,

JLARC STAFF RESPONSE:

DEQ can use the same means o replicate the an~'ysis that JLARC staff used
in conducting the study. By aggwmg geograp hical mag;p?rg software and cen-
sus block data, DEG can identify the precise location of each solid waste site in
the State and determine the racial co mposition of the residents who live within
specified distances of these sites. JLARC staff are not aware, nor does DEQ
specify the nature of the “more definitive information” they need to replicats the
analysis

DEG’s comments on the methods SLARC slaff used 1o examing the issue of
disproportionate ﬁ*@a@i reflact a profound misunderstanding of the study. DEQ's
concermn appears to be whether the threshold JLARC siaff e;@saﬁ for this analysis
— a five percentage point difference between the pf@p@ﬁéﬁ“ st minorities in the
ﬁ@‘ghb orhiood arcund the site and the g@r@mf’* ion in the locality that conducted
the siting — was based on previous studies and’ w@s tast eﬁg a “specific direc-
tional hypothesis.”

Regarding the first concern, JLARC stafl reviewed all of the major studies on
environmenial racism prior (o @@mu@%ng the research required by Houss Joint
Resolution 528, However, none of these studies had the same research objec-
tive as HJR 528. Some of these studies representad case study analyses of
neighborhoods surrounding specific hazardous waste sites which were dasigned
to determine if ?ﬂ% & facilities were located in minority neighborhoods. Others
were national quasi-experimental studies in which the “”@mmumw was de-
fined as selected cen in the United States.

sus tracis or separate zip code areos

None of these stu ésga were designed to determine if the land use decisions of a
particular locality resulie ad — either intenticnal ty or unintentionally — in the place-
ment of solid waste sites in communities that are §f@é@m§ﬁam§y or dispropor-
tionately minority. Rather, these studies were designed only lo address whether
the proportion @? minorities in areas with hazardous wast@ sites across the country
is S%gﬁ%?%@%&ﬁﬁ% different from the proportion of minorities in areas that do not
have these sites.

at
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The objective of the JLARC staff analysis was to determine if minorities have
been disproportionately impacted by the siting of solid waste facilities in Vir-
ginia localities since the 1988 Solid Waste Regulations were passed. As the
report notes, to accomplish this JLARC staff not only had to determine if these
sites were mostly located in pradominantly minority neighborhoods, but JLARC
staff also had to determine if they were placed in neighborhcods that had higher
concentrations of mincrities than could be observed for the locality that con-
ducted the siting. As the literature on environmental racism demonstrates, this
is another aspect of potential discrimination in the facility siting process.

The threshold of five percentage points was used as a means for identifying
two groups of sites for further analysis. For most of those sites that were con-
sidered to be in neighborhoods with a disproportionately high number of minori-
ties, the report shows that the actual magnitude of the differences between the
proportion of mincrities in these neighborhoods and the proportion in the host
locality were substantially higher than five percentage points.

A further lack of understanding by DEQ of JLARC's study approach is demon-
strated by the criticism that JLARC staff did not frame the quantitative analysis
in terms of hypothesis testing. Because JLARC siaff had data on each of the
sites in the universe — all sites permitted under the new regulations — there
was no meaningful rationale for conducting hypothesis testing. As noted in
standard statistics books, the purpose of hypothesis testing is to generally ana-
lyze, in probabilistic terms, how streng the sample evidence is against the null
hypothesis (Agresti and Finley, 1388). Obviously, when working with popula-
tion data, there is no sampling error involved thersby weakening the need for
hypothesis testing.

According to Hubert M. Blalock (Social Statistics, 1579), the only compelling
reason to conduct hypothesis tests when working with population data is when
an attempt is made to “make causal inferences from nonexperimental data.”
This would apply for this report, only if JLARC staff hypothesized that the ob-
served disproportionate impacts were evidence of racial discrimination on the
part of local governments that conducted the siting. As the report demonstrates,
this approach for making such a broad inference from the statistical data was
not used. Rather, JLARC staff relied on the quantitative analysis solely to de-
termine the degree to which minorities live around solid waste sites in propor-
tions that are higher than can be found for the localities that conducted the
siting.

The question of whether these siting patterns reflected an intentional bias was
dealt with in a separate qualitative analysis of local siting records and struc-
tured interviews conducted with county administrators, community action groups,
and members of the local governing bodies in the localities that sited the facili-
ties. This key qualitative aspect of JLARC’s research is, in fact, the missing
element from other national studies of this issue.

The Report Bases lts Conclusions on Records That It Has Criticized and Reaches

a Conclusion of a Lack of Action or Work From a Lack of Records

The recordkeeping and data management in the solid waste program have been
criticized in the Report (gee pp. 128-30). however, the Report uses those same
records to reach its conclusions. In several instances, the Report uses the lack of
records to infer a lack of action or work on the part of program staff. An example
is the review of inspection activity between 1971 and 1983 (pp. 10%-11). DEQ
staff in groundwater, inspections, permitting, and enforcement have worked
diligently to supply records since JLARC staff began requesting information in late
April 1994,



3.

JLARC STAFF RESPONSE:

DEQ’s staff contends that the decision by JLARC staff to count as non-inspec-
tions those sites for which there were no available records is flawed. DEQ
contends that the records could simply be lost. Before conducting this analysis,
JLARC staff examined the files which were available in central office and on
microfiche. In addition, because staff at the central office informed us that any
missing records could be obtained from the regional offices, the study team
requested data on any missing files from the regional offices as well.

Although there is no a pricri reason to assume that most of the records “lost” by
DEQ staff wouid be for those sites in predominantly minority communities, JLARC
staff reexamined this issue by excluding all sites from the analysis for which
DEQ staff could not produce inspection records. When this was done, the
differences that were observed in the number of inspections between sites in
white versus non-white communities actually grew larger.

The remainder of DEQ’s comments to the JLARC study are reported on the
following pages. :

Additional Comments

a.

p. 8 - "a few local governments across the State are beginning to implement
recycling and trash incineration programs"

Recycling is mandated by statute (Va. Code § 10.1-1411). More than a few local
governments have begun recycling to reduce the amount of waste that is landfilled.

p. 19 - "one of the more innovative methods for disposing of solid waste is to
incinerate the materials”

Incineration is mot an innovative way to reduce solid waste volume. The
technique has been employed for decades.




DEQ Comments on JLARC Commission Draft
Solid Waste Management in Virginia: Impact on Minority Communities

Page 7

p. 90 - Table 8; "Note: This information does not reflect administrative changes..."

This table should also reflect the positive changes that have occurred since the
study was implemented. Otherwise, this information is inaccurate and is biased
towards the negative. The duties of the Central Staff [i.e. the Office of Waste
Resource Management ("OWRM"), and previously the Office of Compliance and
Enforcement ("OCE")] has always been defined as indicated above. Although the
system is not fully computer automated, for at least the past two years, OWRM
(i.e. Central Staff) have been tracking facility compliance status information.
Additionally, staff within each region are tracking facility compliance status
information.

p- 92 - "In only three of the seven regions used by DEQ ..."

As noted, there are only six regions in DEQ, four of which have compliance
managers. Of these, three could provide up-to-date status reports on groundwater
monitoring.

p. 95 - "no one assumed the role of oversight ..."

Facility compliance rates are reviewed in the regional offices. For example, the
Tidewater Regional Office reviews facility compliance rates quarterly.

p. 95, 96 - "inspection outcomes are not systematically reviewed" "A major
function of DEQ’s central office..."

The regional offices perform these tasks.

p. 102 - "inspectors are not able to consistently conduct inspections ..." p. 108 -
"However, because inspection ..." p. 115 - "regular inspections have a lower
priority..."

The ability to conduct regular inspections has increased as staffing has increased
in the regions. The Roanoke Regional Office, which was fully staffed by the
Department of Waste Management as a pilot program, has been able to implement
a regular program of monthly inspections for active facilities. The Tidewster
Regional Office, which has been able to increase its staff in the last year, now
conducts quarterly inspections of active facilities.



DEQ Comments on JLARC Commission Draft
Solid Waste Management in Virginia: Impact on Minority Communities

Page §

p. 116 - Table 12

More emphasis needs to be placed on the impacts on inspection rates that training
and development of new staff have had in the past two years. Training a
competent staff over the past two years has impacted the number of inspections
conducted.

p. 124 - "factors that affect how long a facility is out of compliance..."

It should also be noted that poorer counties have a more difficult time complying
with the Solid Waste Management Regulations. In this state, poorer counties tend
to have a higher minority population. Therefore the length of time to obtain
compliance in poorer counties may be associated with the race of the community
surrounding the SWMF.

p. 126 - "these positions were allocated among enforcement, permit writing, and
environmental response and remediation."

The Report does not identify any positions as having been assigned to inspections.
As has been previously noted, 25 positions were allocated to compliance and
enforcement. Fifteen were compliance positions for solid and hazardous waste
(inspectors and their supervisors). In addition some of those positions previously
allocated to response and remediation are now compliance positions.

p. 126 and Figure 22

The staternents and iliustrations about the ratio of inspectors per region are
misleading. Staff from the Roanoke Regional Office and the Central Office
inspect sites in other regions.

p. 127 - "neither document addresses how an inspector should determine when a
solid waste site that is out-of-compliance shouid be referred to enforcement.”

The Field Operations Guide outlines a procedure to use to obtain compliance.
Briefly:

1. Write an NOV giving 15 to 30 days to respond based on the severity of
the violation;
1. No response - second letter, call in for meeting, set deadlines; and

111, Failure to meet deadlines causes referral to enforcement




DEQ Comments on JLARC Commission Draft
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Page 9

1014

The Solid Waste Enforcement Guidance specifies what documents should
accompany a referral.

p. 135 - Case Description

It is unclear what enforcement case the case study references. DEQ knows of no
enforcement action with the described facts. If the case is D.V. Sanford, the
description is not accurate. In March of 1994, DEQ enforcement staff requested
that compliance staff (not the OAG) conduct further inspections of a number of
facilities, including the Sanford site. Inaccuracies such as this cast a cloud of
unreliability over the report.

P. 149

In 1994, the TRO implemented a twice-per-year inspection program of inactive
landfills and a once-per-year program for closed landfills.

p. 150 - "closed within 120 days"

The regulations require closure to take place within six months of receiving the
last load of waste.

p. 154 - Recommendation 9

In response to previous comments, JLARC deleted a recommendation in Chapter
IV concerning the use of enforcement specialist to do compliance work. This
change was not carried forward to Recommendation No. 9.

p. 171

There are additional reasons for siting facilities in central Virginia, including:

i. good transportation access;
ii. cheap land
iii. localities that seek out the economic support

iv. appropriate geology
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